TOWwN OF KITTERY, MAINE

200 Rogers Road, Kittery, ME 03904
Telephone: (207) 475-1329 Fax: (207) 439-6806

May 16, 2016 Kittery Town Council Council Chambers

4.

5.

Requested by Chairperson Gary Beers
Special Meeting Agenda
6:00 p.m.
CALL TO ORDER

INTRODUCTORY
PLEDGE OF ALLEGIANCE
ROLL CALL

DISCUSSION

a. Discussion by members of the public (only on item 6 below and three minutes per
person)

b. Chairperson’s response to public comments

6.

NEW BUSINESS

a. (03216-1) The Kittery Town Council moves to receive presentations on proposals

for the Town Manager search from the following firms:

Eaton & Peabody
Municipal Resources Inc.
Maine Municipal Association

. b. (030216-2) The Kittery Town Council moves to select a firm for the Town

Manager search process.

ADJOURNMENT

Workshop to Follow the Meeting

The Town Council will hold a joint workshop with the Town Manager, Planner and
Planning Board to discuss Title 16 Code Amendments.

Posted: May 12, 2016






TOWN OF KITTERY
Planning and Code Enforcement
200 Rogers Road, Kittery, ME 03904
Telephone: 207-475-1329 Fax: 207-439-6806

cdimatteo(@kitteryme.org

Christopher Di Matteo
Town Planner

MEMORANDUM

TO:
FROM:

CAROL GRANFIELD, INTERIM TOWN MANGER
CHRIS. DI MATTEO

SUBJECT: COUNCIL AND PLANNING BOARD JOINT WORKSHOP — MAY 16, 2016

DATE:

TITLE 16 TOWN CODE AMENDMENTS
MAY 11, 2016

The following is a summary of the Title 16 amendments the Planning Board 1s recommending to the
Town Council for adoption. In general these amendments will provide greater clarity, remove
outdated references, and update provisions to allow for mote conformance with the Town’s
Comprehensive Plan:

ITEM 1 - 16.10.3 — Development Plan Review and Approval Process; 16.10.3.2 Other
Development Review; 16.10.3.4 Shoreland Development Review: 16.10.10 Shoreland
Development Review; 16.10.10.1.1 Permits Required; 16.10.10.1.2 Permit Application;
16.10.10.2 Procedure for Administering Permits

This group of amendments was developed to respond to the many review applications the
Planning Board receives that do not include development within the 100 or 75-foot setback
in the Shoreland Overlay Zone. The final draft takes into consideration comments from
Town Council’s review at the joint workshop held on February 1%, 2016, a public hearing
held February 25", 2016 and a review from MDEP. The Planning Board voted to
recommend the amendments to Town Council following the February 25" public hearing.

ITEM 2 - 16.3.2.17.D — Shoreland Overlay Zone Standards; and 16.2.2 - Definitions

ITEM

The proposed amendment remove redundancies and improve consistency with regard to
language and intention throughout the code. The final draft reflects revisions from an initial
review with the Planning Board, held March 24" 2016, and a review by MDEP to ensure
compliance with state statutes. A public hearing was held on April 28", 2016 and the
Planning Board voted unanimously to recommend the amendment to Town Council.

3 -16.2 Definitions; 16.8.8.2.3 Applicability; 16.10.7.2 Final Plan Application

Submittal Content

®

The proposed amendments provide clarity with regard to the Town’s Municipal Separate
Storm Sewer System (MS4) regulation for a Post-Construction Stormwater Management
Plan. The final draft incorporate comments and suggestions provided by the Planning
Board and Town Council at the joint workshop, held on February 1%, 2016. Final review
of the amendments was held following a public hearing on February 25" 2016. The
Planning Board voted to recommend the amendments to Town Council at that date.



ITEM 4 - 16.8.11 - Cluster Residential and Cluster Mixed-Use Development. 16.8.11.1
Purpose; 16.8.11.3 Dimension Standards Modifications; 16.8.11.5 Application Procedure;
16.8.11.6 Standards; 16.8.20.1 Green Strip; 16.9.1.7 Buffer areas; and 16.2.2 Definitions
o This group of amendments were developed to provide clarity with regard to open space
and other requirement standards in cluster residential and cluster mixed-use developments.
They were reviewed at a joint Town Council & Planning Board workshop, held May ag
2015 (minutes attached), and February 1%, 2016, and revised to address comments from
Town Council. Two public hearings were held January 28™ and April 28", 2016. During
the second public hearing, written testimony was submitted to Staff & Planning Board
Chair by Jeff Clifford (testimony attached). The Planning Board determined a review of
the comments by the Town attorney would be appropriate, prior to a recommendation to
Town Council. At the time of assembling packet material, the Town attorney has not
completed their review, however a response is anticipated by the date of the scheduled joint
workshop. The Planning Board is postponing a vote to recommend to Town Council,
pending a review of the Town attorney’s comments.

ITEM 5 - Table 1 — chapter 16.8, Article IV — Design and Construction Standards for Streets
and Pedestrian Ways
e The proposed amendment eliminates “can be emergency only” from the second access
standard for secondary collectors on public streets. In addition, the amendment includes
the removal of “primary collectors” from Class III private streets. The amendment was
introduced for initial review on March 24", 2016. The Planning Board voted to recommend
for adoption following the April 28", 2016 public hearing.

ITEM 6 - 16.3.2.15.A - Mixed Use — Kittery Foreside Purpose; 16.3.2.15.D -Standards;
16.3.2.15.F — Design Review
e The proposed amendment removes Design Review regulations from the Mixed Use —

Kittery Foreside zone. The Planning Board completed an initial review of this amendment
on 4/28/2016. A public hearing is scheduled for 5/26/2016.

ITEM 7 — Animal control measures in Title 6 and Title 16
e The Code Enforcement Officer has requested a review of ordinances and zoning
concerning animal control, specifically the care of domestic chickens. The Planning Board
had a preliminary discussion on April 28", 2016 (minutes attached). The Planning Board
would like to discuss the appropriate location within Title 6 Animal Control and Title 16
Land Use & Development Code to address this concern.
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16.2.2 Definitions.

Development means:

1) achange in land use involving alteration of the land, water or vegetation, or

2) the addition or alteration of structures or other construction not naturally occurring.

Article lll. Development Plan Review and Approval Process

16.10.3.1 General Development, Site, and Subdivision Plans Review.

All proposed development including site, subdivision, business use and other development must be
reviewed for conformance with the procedures, standards and requirements of this Code by the Planning
Board except as provided herein, but in all cases by the Town Planner and Code Enforcement Officer and
where required the Board of Appeals as provided herein.

Protection-Overay-Zeres-Unless subject to a Shoreland Development Plan Review per 16.10.3.4. the

3 devalopmean

following does not require Planning Board approval:

A. Single and duplex family dwellings;. exceptif-within-either-a-Shoreland-orResouree-Rrotection

ddition-to-o e d-in-Article o hanta £ 10 ool bleto-the

B. Expansion of existing use where the expanded use will require fewer than six additional parking
spaces.

C. Division of land into lots (i.e., two lots) which division is not otherwise subject to Planning Board
review as a subdivision.

D. Business use as provided in Section16.4.3.5.

16.10.3.4 Shoreland Development Review.

A. All development in the Shoreland, Resource Protection, and Commercial Fisheries/Maritime Uses
Overlay Zones involving the use, expansion, change or replacement of an existing use or structure, or
renewal of a discontinued non-conforming use must be reviewed and approved as provided in 16.10.10
and elsewhere in this Code, and tracked as a shoreland development for reporting purposes.

B. All development in the Shoreland, Resource Protection, and Commercial Fisheries/Maritime Uses
Overlay Zones must be approved by the Planning Board except for the following:

1. Proposed development of principal and accessory structures in compliance with 16.3.2.17.D.2
when not subject to Planning Board review as explicitly required elsewhere in this Title. Such proposed
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development must be reviewed and approved by the Code Enforcement Officer (CEQ) prior to issuing
a building permit. The total devegetated area of the lot (that portion within the Shoreland Overlay
Zone) must be calculated by the applicant and verified by the CEO and recorded in the Town's
property records. Any development proposed in the Resource Protection and Stream Protection
Overlay Zones must be approved by the Planning Board.

2. Piers, docks, wharfs, bridges and other structures and uses extending over or below the Highest
Annual Tide (HAT) elevation, subject to review and approval by the Port Authority as outlined in Title
16.11 Marine related development.

3. Division of a conforming parcel that is not subject to subdivision as defined in 16.2.2,

4. Clearing of vegetation for activities other than timber harvesting. These are subject to review and
approval by the Shoreland Resource Officer or Code Enforcement Officer.

Article X. Shoreland Development Review

16.10.10.1 General.

16.10.10.1.1  Permits Required.

A. After the effective date of this code, no person may, without first obtaining a permit, engage in any
activity or use of land or structure requiring a permit in the shoreland or resource protection overlay zones

in which such activity or use would occur, or expand, change or replace an existing use or structure, or
renew a discontinued nonconforming use.

B. When replacing an existing culvert, the watercourse must be protected so that the crossing does not
block fish passage, and adequate erosion control measures must be taken to prevent sedimentation of

the water in the watercourse.

C. A permitis not required for the replacement of an existing road culvert provided the replacement
culvert is not:

1. More than one standard culvert size larger in diameter than the culvert being replaced,

2. More than twenty-five (25) percent longer than the culvert being replaced, and

3. Longer than seventy-five (75) feet.

D. A permitis not required for an archaeological excavation provided the excavation is conducted by an
archaeologist listed on the State Historic Preservation Officer's level 1 or level 2 approved list, and
unreasonable erosion and sedimentation is prevented by means of adequate and timely temporary and

permanent stabilization measures.

E. Any permit required by this Section is in addition to any other permit required by other law or
ordinance.
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16.10.10.1.2  Permit Application.

A. Every applicant for a Shoreland Development Review permit must eemplete and submit a completed
Kittery application form and a site plan drawn to scale as indicated in Section 16.10.5.2B, to the Code
Enforcement Officer appropriate-efficial as-indicated-in-Section16-10.5.28.

B. AII apphcauons must be signed by the owner, ewnem—er—lesseeef—the—p;epeﬁg.uepethe;—pe;sen

Iet{er—ef—authenzahen—#em—the-ewnapeplessee- or a person or agent with written authorization from the
owner, to apply for a permit hereunder, certifying that the information in the application is complete and
correct

C. All applications must be dated, and the Code Enforcement Officer, Town-Planner, Town Clerkor

Kittery Port-Authority—as-appreprate-or designee, must note upon each application the date and time of
its receipt by-each.

D. Whenever the nature of the proposed structure requires the installation of a subsurface sewage
disposal system, a completed application for a subsurface wastewater disposal permit must be submitted.
The application must include a site evaluation approved by the Plumbing Inspector.

16.10.10.2 Procedure for Administering Permits.

Within thirty five (35) days of the receipt of a written application, the Town Planner for Planning Board
review or Code Enforcement Officer for all other review, and as indicated in Section 16.10.5:2B3.4, must
notify the applicant in writing that the application is or is not complete. If the application is incomplete, the
written notification must specify the additional material required to complete the application.

A. The Code Enforcement Officer is required to approve, approve with conditions or deny all permit
applications in writing within thirty-five (35) days of receiving a completed application.

B If the Planning Board has a waiting list of applications, a decision on the application will occur within
thirty-five (35) days after the first available date on the Planning Board'’s agenda following receipt of the
completed application, or within thirty-five (35) days of the public hearing, if one is held.

C. Permits will be approved if the proposed use or structure is found to be in conformance with the
purposes and provisions of this section.

The applicant is required to demonstrate, to the satisfaction of the reviewing authority, that the proposed
land use activity is in conformance with the purposes and provisions of this Code.

D. An application will be approved or approved with conditions if the reviewing authority makes a
positive finding based on the information presented. It must be demonstrated that the proposed use will:

maintain safe and healthful conditions;

not result in water pollution, erosion or sedimentation to surface waters;

adequately provide for the disposal of all wastewater;

not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat;
conserve shore cover and visual, as well as actual, points of access to inland and coastal waters;
protect archaeological and historic resources;

@k wn =
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7.

not adversely affect existing commercial fishing or maritime activities in a commercial fisheries/

maritime activities district;

8.
9.
10.

avoid problems associated with floodplain development and use
is in conformance with the provisions of this Code; and

recorded with the York County Registry of Deeds.
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Shoreland Overlay Zone Standards
Title 16 Land Use and Development Code Amendments

D. Standards. (Effective 2/28/15)
1. Minimum lot standards

a. Minimum lot size by base zone, within the
Residential-Village (R-V) zone
Residential-Urban (R-U) zone
Residential-Rural (R-RL), Residential-Suburban (R-S) and
Residential-Kittery Point Village (R-KPV) zones
Commercial (C1), (C2), (C3), Industrial (IND), Business-Local (B-L)
and Business-Local 1 (B-L1)zones
Residential-Rural Conservation (R-RLC) zone
Business-Park (B-PK) zone
Mixed-Use Badgers Island (MU-BI) zone
Mixed-Use Kittery Foreside (MU-KF) zone

b. Minimum land area per dwelling unit by base zone, within the
Residential-Village (R-V) zone
Business-Park (B-PK) zone
Residential-Urban (R-U), Business-Local (B-L) and
Business-Local 1 (B-L1) zones
Mixed Use (M-U), Residential-Rural (R-RL),
Residential-Suburban (R-S) and
Residential-Kittery Point Village (R-KPV) zones
Residential-Rural Conservation (R-RLC) zone
Mixed-Use Badgers Island (MU-BI) zone
*3,000 square feet for the first two dwelling units
Mixed-Use Kittery Foreside (MU-KF) zone

¢. Minimum Shore frontage by base zone per lot and dweliing unit
Mixed Use-Badgers Island (MU-BI)
Residential-Village (R-V), Residential Urban (R-U), and
Mixed-Use Kittery Foreside (MU-KF) zones
Mixed Use (M-U), Commercial (C1), (C2), (C3),Industrial (IND),
Business-Park (B-PK), Business-Local (B-L) and
Business-Local 1 (B-L1) zones (shore frontage per lot)
(shore frontage per dwelling unit)

Residential-Rural (R-RL), Residential-Suburban (R-S),
and Residential-Kittery Point Village (R-KPV) zones

(shore frontage per lot)

(shore frontage per dwelling unit)
Residential-Rural Conservation (R-RLC) zone (per lot and dwelling unit)

ITEM 2

May 16, 2016
Page 1 of 4

8,000 square feet
20,000 square feet

40,000 square feet
60,000 square feet
80,000 square feet
120,000 square feet

6,000 square feet
10,000 square feet

8,000 square feet

10,000 square feet
20,000 square feet
40,000 square feet.
80,000 square feet.

6,000 square feet

10,000 square feet

25 feet

50 feet

150 feet
50 feet

150 feet
100 feet
250 feet
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The minimum shore frontage requirement for public and private recreational facilities is the same as
that for residential development in the respective zone.

d. The total footprint of areas devegetated zrea forstructures—parkinglots-and-etherimpervicus-surfaces;
must not exceed twenty (20) percent of the lot area |ocated within the Shoreland Overlay Zone-tneldeing

existing-development; except in the following zones:

i Mixed Use -Badgers Island (MU-BI) and Mixed Use Kittery Foreside (MU-KF) Zones, where the
maximum let-coverage devegetated area is sixty (60) percent. The Board of Appeals may approve a
miscellaneous appeal application to increase allowable lot coverage in the Mixed Use -Badgers Island
(MU-BI) zone to seventy (70) percent where it is clearly demonstrated that no practicable alternative
exists to accommeodate a water-dependent use.

i. Commercial (C1, C-2, C- 3) Business — Local (B-L and B-L1), and Industrial (IND) Zones where the
maximum let-eoverage devegetaled area is seventy (70) percent.

ii. Residential = Urban (R-U) Zone where the lot is equal to or less than ten thousand (10,000) square

feet. the maximum devegetated area is fifty (50) percent. Netwithstanding-the-abeve limitsvegetated

2. Principal and Accessory Structures — Setbacks and Development.

a. All new principal and accessory structures (except certain patios and decks per Section
16.3.2.17.D.2.b;) must be set back as follows:

i. At least one hundred (100) feet, horizontal distance, from the normal high water line of any water
bodies, tributary streams, the upland edge of a coastal wetland, or the upland edge of a freshwater wetland,
and seventy-five (75) feet, horizontal distance, from the normal high-water line of any water bodies, or the
upland edge of a wetland on the Mixed Use - Badgers Island and the Kittery Foreside Zones, unless
modified accordmg to the terme of Sections 16.3.2.14.D & E and 16 3.2.15.D &ETe*eep-t-that—m—the
ment. In the
Resource Protectlon Overlay Zone the setback requirement is 250 feet horizontal distance, except for
structures, roads, parking spaces or other regulated objects specifically allowed in the zone, in which case
the setback requirements specified above apply. The water body, tributary stream. or wetland setbacks do
not apply to structures that require direct access to the water body or wetland as an operati ional necessity,
as piers and retaining walls, nor does it apply to other functionally water-dependent uses, as defined
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b. Accessory patios or decks no larger than five hundred (500) square feet in area must be set back at
least seventy-five (75) feet from the normal high water line of any water bodies, tributary streams, the upland
edge of a coastal wetland, or the upland edge of a freshwater wetland. Other patios and decks must satisfy
the normal setback required for principal structures in the Shoreland Overlay Zone.

c. Ifthereis a bluff, setback measurements for principal structures, water and wetland must be taken from
the top of a coastal bluff that has been identified on Coastal Bluff maps as being “highly unstable” or
“unstable” by the Maine Geological Survey pursuant to its "Classification of Coastal Bluffs” and published
on the most recent Coastal Bluff map. If the applicant and Code Enforcement Officer are in disagreement
as to the specific location of a “highly unstable” or “unstable” bluff, or where the top of the bluff is located,
the applicant is responsible for the employment a Maine Registered Professional Engineer, a Maine
Certified Soil Scientist, or a Maine State Geologist qualified to make a determination. If agreement is still
not reached, the applicant may appeal the matter to the Board of Appeals.

d. Public access to the waterfront must be discouraged through the use of visually compatible fencing
and/or landscape barriers where parking lots, driveways or pedestrian routes abut the protective buffer.
The planting or retention of thorny shrubs, such as wild rose or raspberry plants, or dense shrubbery along
the perimeter of the protective buffer is encouraged as a landscape barrier. If hedges are used as an
element of a landscape barrier, they must form a solid continuous visual screen of at least three feet in
height immediately upon planting.

e. On a nonconforming lot of record on which only a residential structure exists, and it is not possible to
place an accessory structure meeting the required water body, tributary stream or wetland setbacks, the
Code Enforcement Officer may issue a permit to place a single accessory structure, with no utilities, for the
storage of yard tools and similar equipment. Such accessory structure must not exceed eighty (80) square
feet in area nor eight (8) feet in height, and must be located as far from the shoreline or tributary stream as
practical and meet all other applicable standards, including lot coverage and vegetation clearing limitations.
In no case will the structure be allowed to be situated closer to the shoreline or tributary stream than the
existing principal structure.

f. The lowest floor elevation or openings of all buildings and structures, including basements, must be
elevated at least one foot above the elevation of the 100-year flood, the flood of record, or in the absence
of these, the flood as defined by soil types identified as recent flood-plain soils.
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h-c. Stairways or similar structures may be allowed with a permit from the Code Enforcement Officer, to
provide shoreline access in areas of steep slopes or unstable soils provided the:

i. structure is limited to a maximum of four feet in width;

ii. structure does not extend below or over the normal high-water line of a water body or upland edge of
a wetland (unless permitted by the Department of Environmental Protection pursuant to the Natural
Resources Protection Act, 38 M.R.S. §480-C); and

iii. applicant demonstrates that no reasonable access alternative exists on the property.

i. If more than one dwelling unit, principal governmental, institutional, commercial or industrial structure
or use, or combination thereof, is constructed or established on a single parcel in the Shoreland Overlay
zone, all dimensional requirements shall be met for each additional dwelling unit, principal structure, or use.

16.2.2 Definitions

Devegetated Area means all areas devegetated for structures, parking lots and other impervious surfaces.
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Post-Construction Stormwater Management May 16, 2016
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16.2.2 Definitions.

Post-Construction Stormwater Management Plan means an [nspection and Maintenance Plan as

required by rule for projects that require approval by the Maine Department of Environmental Protection

(MDEP) under Chapter 500. Stormwater Management in Maine; or a plan to inspect and maintain Best

Management Practices (BMPs) and Stormwater Management Facilities employed by a new development

or redevelopment, not subject to MDEP Chapter 500 rules, to meet the stormwater standards of the

A St S plan-or-etherzonthe—planning-or-othertand-use-ordinanees- | own or this
Code=

16.8.8.2.3  Applicability.

A. In General.

This Section applies to all new development or eenstraetion redevelopment (any construction activity on
premises already improved that dees alters stormwater drainage patterns) aetivity including one acre or

more of disturbed area, or activity with less than one acre of total land area that is part of a subdivision, if
the subdivision will ultimately disturb an area equal to or greater than one acre. and;redevelopment—or

16.10.7.2 Final Plan Application Submittal Content.

R. Stormwater management plan for stormwater and other surface water drainage prepared by a registered
professional engineer including the location of stormwater and other surface water drainage area:: a Posl-
Construction Maintenanee Stormwater Management Plan and—Agreement that defines maintenance
responsibilities, responsible parties, shared costs, and schedule for maintenance: a draft Maintenance

Agreement for Stormwater Management Facilities, and where applicable, draft documents creating a

homeowners association referencing the Maintenance responsibilities. Where applicable, & the Maintenance

Agreement must be included in the Document of Covenants, Homeowners Documents and/or as riders to
the individual deed and recorded with the York County Registry of Deeds.
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Article XI. Cluster Residential and Cluster Mixed-Use Development. (Ordained 9/24/12: effective
10/25/12)

16.8.11.1 Purpose.

To implement adopted Comprehensive Plan policies regarding the Town’s natural, scenic, marine, cultural
and historic resources, land use patterns and recreation and open space, this Article is intended to
encourage and allow new concepts and innovative approaches to housing/commercial development and
environmental design so development will be a permanent and long-term asset to the Town, while in
harmony with the natural features of the land, water and surrounding development. Objectives include:

A. efficient use of the land and water, with small networks of utilities and streets;

B. preservation of contiguous, unfragmented open space and creation of recreation areas;

C. maintenance of rural character, by means of preserving farmland, forests and rural

viewshedsseapes, and limiting development in close proximity to existing public streets

especially along scenic roads, as designated in the 1999 Update of the Kittery Comprehensive

Plan, adopted 2002;

preservation of areas with the highest ecological value;

location of buildings and structures on those portions of the site most appropriate for

development;

F. creation of a network of contiguous open spaces or ‘greenways’ by linking the common open
spaces within the site and to open space on adjoining lands wherever possible;

G. reduction of impacts on water resources by minimizing land disturbance and the creation of
impervious surfaces and stormwater runoff;

H. preservation of historic, archaeological, and cultural features; and

I.  minimization of residential development impact on the municipality, neighboring properties, and
the natural environment.

mo

16.8.11.3 Dimensional Standards Modifications.

Notwithstanding other provisions of this Code relating to dimensional standards, the Planning Board, in
reviewing and approving proposed residential or mixed-use development under this Article, may modify
said the dimensional standards listed in Cluster residential development in 16.2.2. Definitions, to permit
flexibility in approaches to site design in accordance with the Code standards. The Board may allow
subdivision or site development with modified dimensional standards where the Board determines the
benefit of a cluster development is consistent with the Code. Such modifications may not be construed as
granting variances to relieve hardship.

16.8.11.5 Application Procedure.

All development reviewed under this Article is subject to the application procedures in Chapter 16.10,
Development Plan Application and Review, and the following:

A. In addition to the requirements of Chapter 16.10, the following are required at submittal of the
Sketch Plan:
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1. Calculations and maps to illustrate:

a. proposed dimensional modifications and the dimensional standards required in the zone
in which the development will be located;

b. All land area identified in Title 16.7.8 Net Residential Acreage; and (Ordained 9-28-15)

c. Net Residential Density; and

d. open space as defined in Section 16.8.11.6.D.2 of this Article.

2. A map showing constraints to development, such as, but not limited to, wetlands, resource
protection zones, shoreland zones, deer wintering areas, side slopes in excess of thirty-three
persent{33%) iwenty percent (20% ), easements, rights-of-way, existing roads, driveway entrances
and intersections, existing structures, and existing utilities.

3. A written statement describing the ways the proposed development furthers the purpose and
objectives of this Article, including natural features which will be preserved or enhanced. Natural
features include, but are not limited to, moderate-to-high value wildlife and waterfowl habitats,
important agricultural soils, moderate-to-high yield aquifers and important natural or historic sites
worthy of preservation.

4. The location of each of the proposed building envelopes. Only developments having a total
subdivision or site plan with building envelopes will be considered.

5. A sketch plan showing a conventional nonclustered subdivision layout that complies with all
applicable standards, excluding those included in this Article. The Planning Board may use this
plan in addition to the proposed cluster site design to determine if the overall design is consistent
with the purpose of this Article, applicable provisions of this Title and the growth designations of
the 1999 Update of the Kittery Comprehensive Plan, adopted 2002. This determination may result
in a change to the total number of lots/dwelling units allowed.

[NOTE: THE EXISTING SECTION 16.8.11.5.B IS NOT BEING AMENDEND]

16.8.11.6 Standards.

E. Open Space Requirements:

1.0pen space must centain equal at least 50% of the total area of the property, and-re-less-than
30% of the-tetal-netresidential-acreage—as—defired and must include no less than 50% of the
property’s total net residential acreage. Where there is access to town sewer or it is demonstrated
to the Planning Board that, due to the limited size of the parcel, requiring a minimum of 50% of the
property’s total net residential acreage to be contained in open space results in an unreasonable
development constraint, the minimum total net residential acreage requirement may be reduced to
30%.

2. Total calculated open space must be designated as follows (See Open Space definitions
Section 16.2): a. Open Space, Reserved; b. Open Space, Common; and/or c. Open Space, Public
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93
94 3.The use of any open space may be further limited or controlled by the Planning Board at the time
95 of final approval, where necessary, to protect adjacent properties or uses.
96
97 4.0pen space must be deeded in perpetuity for the recreational amenity and environmental
98 enhancement of the development and be recorded as such. Such deed provisions may include
99 deed/plan restrictions, private covenants, or arrangements to preserve the integrity of open spaces
100 and their use as approved by the Planning Board.
101
102 5.0pen space must also be for preserving large trees, tree groves, woods, ponds, streams, glens,
103 rock outcrops, native plant life, and wildlife cover as identified in applicant’s written statement. In the
104 Business Park (BP) zone, open space may be both man-made and natural. Man-made open space
105 must be for the development of recreational areas, pedestrian ways and aesthetics that serve to
106 interconnect and unify the built and natural environments.
107
108 i sonk
109 inclddingplantand-wildlife habitats-
110 [INCORPORATED IN NEW SUBSECTION 7(d) BELOW]
111
112 #6. A portion of the open space should be in close proximity to other open spaces used for
113 recreation (e.g. a common green, multi-purpose athletic field, gardens, and playgrounds).
114
115 7.Reserved open space must preserve areas with the highest ecological value. The final
116 composition, configuration and location of the reserved open space is determined by the Planning
117 Board after considering the applicant’s objectives, the parcel's configuration and its relation to
118 natural resources on adjoining and neighboring properties. The Planning Board shall also consider
119 whether:
120
121 a) the majority of the land is wetland, floodplain, and areas of slopes 20% or greater;
122 b) the land is identified on specialized mapping such as that prepared by Beginning with Habitat:
123 c) existing open space is located on adjacent or nearby properties:
124 d) the size and shape is contiguous and unfragemented to _the extent necessary to achieve the
125 conservation objective;
126 e) the land has critical habitat or conservation area as identified by Maine Department of Inland
127 Fisheries and Wildlife, Maine Department of Environmental Protection, Army Corps of Engineers. or
128 the U.S. Fish and Wildlife Service; and
129 f) the land is identified as a conservation priority by the Kittery Open Space Committee, Kittery Land
130 Trust or other land trust
131
132
133
134 1. The developer must take into consideration the following points, and illustrate the treatment of buildings,

135 structures, spaces, paths, roads, service and parking areas, recreational facilities, and any other features
136 determined by the Planning Board to be a part of the proposed development.

137
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138 1.Orientation. Buildings, viewpoinis eerriders and other improvements are to be designed so scenic
139 vistas viewsheds and natural features are integrated into the development. Buildings should be sited
140 to consider natural light and ventilation.
141
142 2 Utll:ty Installatlon All utilities are to be installed underground wherever possmle I—he—PtanFHng
143 Boa egs
144 gmu;@—elee#maksemee—mstanaﬂens—ﬁansformer boxes pumping stations and meters must be
145 located so as not to be unsightly or hazardous to the public.
146
147 3.Recreation. Facilities must be provided consistent with the development proposal. Active
148 recreation requiring permanent equipment and/or modification of the site may not be located within
149 the wetland setback areas or contiguous reserved open space areas.
150
151 4 Buffersing. Planting, landscaping, form and siting of building and other improvements, or fencing
152 and screening must be used to integrate the proposed development with the landscape and the
153 character of any surrounding development. A buffer not less than 100 feet in depth must be provided
154 along the street frontage adjacent to scenic roadways, as identified in the 1999 Update of the Kittery
155 Comprehensive Plan, adopted 2002, and 50 feet in depth for all other public streets. Where the
156 portion of the development does not abut a street, the side and rear yard setbacks must include a
157 buffer no less than 20 feet in depth. All or a portion of the existing vegetation may be used in lieu of
158 new plantings for the buffer area as determined by the Planning Board.
159
160 5.Development Setbacks.
161 Setbacks from wetlands and water bodies, must demonstrate compliance to Table 16.9 of Chapter
162 16.9.4.3. These setbacks must be permanently maintained as no cut, no disturb buffer areas. If the
163 setback areas are-not-of-substantial-vegetationtedo not provide a sufficient buffer, the Planning
164 Board may require additional plantings. The most restrictive setback applies in determining the
165 buffer area.
166
167  Article XX Subdivision-Neise-Pollution-Buffer[RESERVED]
168 :
169
170
171
172
173 {MODIFIED AND MOVED TO 16.9.1.7.B}
174
175
176  16.9.1.7 Buffer and Buffer areas.
177 A. Any nonresidential yard setback space abutting an existing or potential residential area shaltmus! be
178 maintained as a buffer area. as defined in 16.2.2 strip by the developer and subsequent owners. Such
179 buffer area shall-beis for the purpose of eliminating any adverse effects upon the environmental or
180 aesthetic qualities of abutting properties, or any-type-efnuisanee-affesting impacts o the health, safety,
181 welfare and property values of the residents of Kittery. The Planning Board or Board of Appeals may

182 reguire an increase to the size of the buffer area and/or establish a buffer, as defined in 16.2.2, if yard
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183 area is insufficient to mitigate the potential adverse effects as determined by the Board.
184
185 B. Subdivision development must minimize the possibility of noise pollution either from within or from
186 outside the development (from highway or industrial sources) by providing and maintaining a buffer or
187 buffer areas as described in subsection A. above.
188
189 C. Subdivision development must provide and maintain a buffer or buffer area of no less than fifty (50)
190 feet deep along the frontage of existing streets not included within the proposed development.
191
192 D. The Planning Board may reduce or waive the buffer requirement in areas where the Board
193 determines that a buffer would have an adverse effect on existing scenic viewsheds or public safety.
194
195
196  16.2.2 Definitions
197
198 Cluster residential development means a form of development lapd—use—improvements—andlor

199 ehange—in which the dimensional-fequirerents standards are reduced below those that-rormally
200 required inthe by the land use zoneirg requlation s-districtin-which-theland-use-improvements-andlor

201 change-islocated, in exchange for the creation of permanent open space for recreation areas. the
202 preservation of environmentally sensitive areas, aqnculture and sﬂwculture and for the reduction in the
203 size of road and utility svstems

204 Permanent open space is owned and mamtalned
205 jointly in common by individual Iotlumt owners, the Town, or a land conservation organization. For the
206 purpose of this definition "dimensional standards" means and is limited to ordinance provisions relating
207 to lot area, building coverage, street frontage and yard setback requirements.

208

209 Viewpoint means a place from which the surrounding landscape or scenery can be viewed or
210 observed.

211

212 Viewshed means those parts of a landscape that can be seen from a particular point.







TOWN OF KITTERY, MAINE May 28, 2015
PLANNING BOARD WORKSHOP 7:00 PM
Council Chambers

Title 16.8.11 — Cluster Residential and Cluster Mixed-Use Development

Board members present: Chair Ann Grinnell, Vice Chair Karen Kalmar, Secretary Deborah Driscoll
Davis, Mark Alesse, Robert Harris, David Lincoln.

Staff present: Chris Di Matteo, Town Planner; Elena Piekut, Assistant Town Planner.

Committee members present: Christine Bennett, Kittery Open Space Advisory Committee (KOSAC) and
Kittery Land Trust; Karen Young, KOSAC and Mt. Agamenticus to the Sea Conservation Initiative;
Meghan Kline, KOSAC; Steve Hall, KOSAC and Kittery Conservation Commission; Craig Wilson,
KOSAC; Herb Kingsbury, Conservation Commission; Page Mead, KOSAC.

Ms. Kalmar, Ms. Piekut, and Mr. Di Matteo began the meeting with introductions, an agenda, and
overview. The group discussed many points, summarized chronologically below.

¢ No cut, no disturb buffers should be reworded. We used to reference the table for wetland
setbacks. We should make it clear that it’s about the maximum amount of protection. (Di Matteo,
lines 174-184) “Where two setbacks overlap, the more restrictive applies.” (Kalmar)

e What is the intention of the waterfront access provision? Active recreation? Or conservation? (Di
Matteo, 143)

e 174 is talking about wetland setbacks only, but maybe refer to front and side as well. The DEP
requires no-cut vegetated buffers, and all of the Lewis Farm subdivision setbacks (including front
and side) are vegetated and must remain vegetated (Wilson)

e Create a standard of maintaining existing vegetation where possible. That was a big goal of Lewis
Farm, The wetlands are an easy one to use across the parcel. Some towns require a buffer around
the whole parcel. (Di Matteo)

e I would encourage us to keep as much vegetation with as many rationales as possible. A 60° x
100” house site is already a lot of vegetation. (Wilson)

¢ Lewis Farm as a clustered subdivision is too spread out, not clustered enough, with multiple
clusters that fragmented a large lot. (Wilson)

e These developments are largely motivated by profit (Grinnell). But allowing and even requiring
cluster subdivisions saves a developer money in infrastructure investment (Piekut). And that
saves the Town in infrastructure maintenance and providing services (Grinnell). People may also
pay more for lots with common open space (Piekut).

¢ Commonly held land on water should be more for conservation than for active boating (Grinnell,
line 143). Wetlands could be treated separately from a water body good for recreation (Kalmar).

e Part of the intent of maintaining water access for recreation is so that there is one communal
dock, not nine individual ones, so that recreation is clustered too (Wilson).

e So we agree that this standard is geared toward recreation, not conservation (Di Matteo)

e Motorized boats shouldn’t be allowed where there’s mud at low tide (Davis).

¢ York requires that open space be laid out, and special features be identified, before the
subdivision layout is designed. If the goal is to preserve in common the land with the greatest






ecological and cultural values, then that’s a logical order (Young). Perhaps under application
procedures we can spell out a methodical way to approach this (Di Matteo). They also require the
developer to be designed with the proposed holder of the open space (Young).

Is the common land of a subdivision open only to the residents or everyone? (Kingsbury) It
depends. It’s possible to be public. They would have to petition the Town to accept it and in some
places it would be disastrous. It should be site specific but it’s a possibility (Kalmar).

We want to map current open spaces and potential open spaces and could then determine where
best to petition for public acceptance/access. Public use in an isolated situation doesn’t
necessarily work (Di Matteo).

Whether there’s public access or not, just to have the open space between parcels and between
subdivisions connected makes it all more meaningful from a habitat and water resource protection
perspective, instead of making islands of open space (Bennett). That’s a standard we don’t
have—the goal of locating open space near other open space. There’s some language but it could
be clearer (Di Matteo). It’s not very strongly worded (Piekut). It’s not clear what “contiguous”
means (Kalmar).

What’s the difference between “open space” and a conservation easement? (Grinnell) Conserved
land is held by a conservation organization and is permanently conserved, as opposed to open
space that is associated with a cluster subdivision and is held by a homeowner’s association and
not conserved in the same way or for the same purposes (Young). High probability of people in
the subdivision encroaching on the open space from their lots—how does the town deal with that?
(Mead) Monitoring is a concern. In York, York Land Trust has declined to hold land with too
many abutters to avoid spending their time managing multiple encroachments, which is why it’s
important to have the land holder involved in open space design (Young). Open space should be
marked because people don’t read their documents (Davis). We should strengthen the notion of
the management plan (intent, how managed) and make it a part of homeowner’s association
covenants. Or find a partner like the municipality or a land trust (Di Matteo).

A long time ago there was a plan to put up small plaques to delineate open space. What
happened? (Grinnell) It got shot down by the Planning Board (Hall). There are some at Shepard’s
Cove (Kingsbury). At Lewis Farm you only own your little piece of ground and the rest is
commonly held, so it’s not very difficult. It is difficult to say which areas are more sensitive
(Wilson).

DEP now requires that stormwater buffers be demarcated in some way. An individual homeowner
can own a DEP buffer and in many cases they do so those are very important to understand
(Wilson). Snow shouldn’t be stored on those (Davis).

Have we considered have a third party inspect these open spaces? (Kingsbury) It’s in the
ordinance now. There’s supposed to be an annual report to the town (Kalmar). I’m not sure any
clusters have done it (Wilson). We haven’t seen much (Di Matteo). | don’t think the form exists
yet (Bennett).

A baseline document should be created, for the Code Enforcement Office to hold, which contains
pictures and existing conditions at the time of permitting, so that encroachments can be identified
(Bennett). Maybe we could make that retroactive? (Grinnell) There could be a fee to cover the
Code Enforcement time (Davis). Could also include GPS points (Mead).

Discussion of responsibilities and punishment for violations. Easy to find a violation per
ordinance, but there’s no specific fine (Di Matteo),

Does the Town get a copy of homeowner’s association documents? (Grinnell) We get a draft at
the Planning Board and then they record it (Di Matteo) and then they get recorded with each deed



(Grinnell). The Planning Board is approving it for things related to public improvements and
code-related concerns, but any self-restricted portions shouldn’t be reviewed by the Board. The
Assessor’s Department gets a record of deeds each month (Di Matteo). It’s not happening that
way (Harris).

KOSAC provided a memo containing several recommendations.

We should increase 30% of net residential acreage included in the open space to 50%. An
argument is that where there is no sewer, cluster subdivision allows the lot size to be cut down by
half (from 40,000s{ to 20,000sf), so half of the net residential acreage can be saved (Wilson and
KOSAC). We started this conversation after the ordinance first came into effect, and the 44-lot
Stone Meadow cluster subdivision was proposed, which was visually shocking and didn’t look
like a cluster subdivision. A lot of what we talked about with that 50% was in the Rural
Residential and Rural Conservation Zones. In the Suburban Zone and Mixed Use Zone, I don’t
think 50% is necessary. These are areas where we want to infill and there is the infrastructure to
support public safety with water and sewer (Bennett).

Conservation is an important goal for open space but it’s not the only goal—active recreation
especially in the urban areas has its own benefits (Di Matteo).

I agree it was surprising that the initial Stone Meadow proposal met the letter of the code (Di
Matteo). Would it have been if we had required them to come forward with a standard
subdivision plan first? (Davis) It’s hard to say but you may have not had as many units. This was
also an extension of a roadway so that was a piece of it (Di Matteo). The code is so vague that
emergency roads have only been used to circumvent road length limitations and 1 would suggest
that emergency roads be specifically required by emergency services (Kalmar). As a counterpoint
to that, road length was initially developed from the models from a public safety standpoint,
presuming a fire department couldn’t service more than 1500 feet. Now we need to talk about
road lengths in terms of fragmentation. The rationale has changed. It should be in purpose
statement for road standards (Wilson). The legislative intent is to preserve unfragmented land
(Kalmar). It’s codified that the intent is to have dead-end roads in residential areas which I think
is misplaced. You need to develop thoroughfares in the sense that they get you from point A 1o
point B rather than a dead end in some places, because when you have all dead ends the existing
thoroughfares can’t sustain the growth (Di Matteo). Having streets that are connected disperses
traffic (Piekut). Consider that people will use through roads a cut-through—Love Lane is a
racetrack (Mead). This is how we end up with issues like the hodge-podge at Highpointe Circle
(Grinnell).

The suggestion that the Kittery Land Trust be added in the ordinance as a possible holder of open
space—although they won’t want every piece—could relieve some of the monitoring burden on
the Town (Piekut). Does the Town have the capacity to hold open space? (Grinnell) In the code it
is an option (Piekut, line 205). Should be Kittery Land Trust or another nonprofit conservation
organization (Hall). Does the Town hold any of those now? (Grinnell) We already have ball
fields, etc. (Wilson). The KLT does hold one (Young). The Town may hold some land behind the
Post Office (Davis).

In order to keep development concentrated near roads and infrastructure, consider an overlay
zone in the first 300 to 500 feet from the road in rural areas where houses will be clustered, and
beyond that require much less density (Wilson/KOSAC). This might result in losing the
experience of a roadway as rural. Consider this especially with scenic byways (Di Matteo). You
might also consider a limit on how far roads can penetrate into a site, say 500 feet (Wilson). You



could allow development 500 feet in but preserve the 100 feet closest to the road {Davis). Should
also encourage shared driveways and “stacked lots” to prevent eating up road frontage (Wilson).

Table of examples | prepared was an exercise in studying the existing ordinance and shows how it
would be applied in several situations. It compares a conventional and a clustered subdivision in
each example. The exercise illustrated several things. Consider changing the minimum land area
per dwelling unit in the Suburban Zone, where sewer service is expanding. It also shows how you
end up with “extra” usable land area after meeting the minimum lot size for all lots permitted, so
consider the concept of maximum lot size and maximum density presented by GrowSmart Maine,
being used in in Cape Elizabeth (Piekut). [Note: I also see now how this supports the
recommendation io increase from 30% to 50% the net residential acreage included in the
preserved open space. In every case except the Suburban Zone, the theoretical developer was lefi
with more net residential land area than needed to meet the 20, 000sf minimum lot size.]
Traditionally minimum lot size is usually equal to minimum land area per dwelling unit so
density is almost synonymous with minimum lot size but the maximum density concept flips that
and provides more flexibility. However it’s meant for more for truly rural areas, which Kittery
might not be (Di Matteo). Remember that we’re trying to be connected to the Mt. Agamenticus to
the Sea initiative (Kalmar). And that’s what the impetus for this ordinance was—maintain what
rural and unfragmented blocks there are. There are some big blocks with meaningful habitat
(Bennett). Brunswick has overlays to protect unfragmented blocks and other resources (Young).
We’ve lost at least three of the large habitat blocks we had in 2000; there are really only two,
maybe three left (Bennett). After the last Comp Plan when we tried to g0 to 3-acre zoning, there
was a lot of opposition. If we do something like that again, we’ll need to educate the public and
need the help of KOSAC (Davis).

We should meet more often (Grinnell). We’d like a Planning Board representative on KOSAC
(Bennett).

Cape Elizabeth is using GrowSmart maximum density concept. We do need a mechanism for
comparing conventional subdivision to cluster—I have mixed feelings about requiring the
applicant to put work into something that’s not permitted but there should be a way to compare—
linked to an example of how Newburyport does that. Newburyport also allows greater density
based on historic preservation, affordable housing, and public access. I provided a simple
example from Effingham, NH where putting more land in open space earns a bonus of more lots.
Consider a density bonus of some sort in Kittery (Piekut). We have something in the Mixed Use
Zone (Davis). We can use these things based on different zones. And without making it too
onerous for the applicant, we can get an idea of what the yield in a conventional subdivision
would be (Kalmar). Some of the evils of that are driven by numbers, if we had a five- or seven- or
ten-lot limit on subdivisions a lot of that would go away. Smaller developments will be more
sensitive. There’s a lot of money in subdivision—take that incentive away. Same as limiting a
building to 100,000sf on Route 1 (Wilson). Monster development doesn’t maximize value,
eventually it depresses value. Have to preserve existing property values (Alesse). More viable
subdivisions should be where we have sewer (Davis).

Let’s discuss how to work with KOSAC at our next meeting (Grinnell).

What are the next steps? Staff will work on this? (Young) We’ll put minutes together and start
drafting specific amendments. Keep looking at the resources provided, generate more questions,
we’ll meet again later, keep in touch (Di Matteo).

Think about simple amendments first (Wilson).

We could write basic language for homeowner’s documents (Davis).






Chris DiMatteo

S e T T
From: Legal Services Department <Legal_Services_Department@memun.org>
Sent: Wednesday, March 16, 2016 11:03 AM
To: Chris DiMatteo
Subject: RE: Kittery - FW: referencing the comprehensive plan in ordinances
Chris,

| apologize for the delay in responding to your inquiry. | don’t think there is necessarily a legal problem in generally
referring to the principles and values contained in the town’s comprehensive plan. After all, a zoning ordinance is meant
to be consistent with, and pursuant to, a comprehensive plan. Thus, | am not troubled by the reference in the purpose
section of the ordinance you attached.

If there is a legal issue, | think it would relate to the incorporation of material from another source by reference into the
zoning ordinance provisions imposing specific performance standards and requirements. For example, if an ordinance
incorporates another document, law or regulations as they exist and “as amended in the future,” that amounts to an
improper delegation of legislative authority because the underlying material that is referenced (and as a result the
zoning ordinance criteria) could change without any approval by the local legislative body. See Op. Me. Att'y Gen.
(March 15, 1978). | have not had time to perform extensive research on whether there is an issue when an ordinance
incorporates a document created by the same legislative body. I'm not sure if that is even your intention in this case, but
it is a fact that the comprehensive plan and the roadways it mentions may change over time. To avoid any problems, |
would suggest that in the open space buffer criteria example you sent, that you either list the specific scenic roadways
or that you indicate the specific version of the comprehensive plan that you are incorporating. For example: “scenic
roadways as identified in the Kittery Comprehensive Plan adopted March 16, 2016.” Even if you do not do so, a court
may interpret your reference to the comprehensive plan as a reference to the version in effect when the zoning
ordinance language was adopted, so it makes sense to state the specific version as a way of reminding yourself of the
need to update that language when the plan changes. See generally, State v. Webber, 133 A. 738 (Me. 1926).

If you were seeking to incorporate the plan as amended into the future, let me know and | can do some additional
research, although I think you would also need to consult the town’s private attorney.

I know you did not ask me about the substance of the buffer provision itself, but | did want to mention generally that
buffers and similar requirements need to be supported by a legitimate land use concern. A 100 foot or 50 foot wide
planted buffer would need to be reasonable and have a rational relationship to applicable land use impacts and goals
the town is seeking to attain. | don’t know what the common practice is concerning buffer depth, so | offer no opinion. |
only wanted to note that the town would need to be able to explain why a 100-foot buffer is necessary instead of a 25-
foot or 10-foot buffer, etc. . if you have already considered this issue, disregard my comments.

| hope this is helpful. Please let me know if you need anything further.

Susanne F. Pilgrim, Esq., Director
Legal Services Department

Maine Municipal Association

60 Community Drive, Augusta, ME 04330
Phone: 207-623-8428

1-800-452-8786 (in state)

FAX: 207-624-0187

legal@memun.org



This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may contain confidential and privileged information.
Any unauthorized review, disclosure or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and
destroy all copies of the original message. Thank you.

From: Chris DiMatteo [mailto:CDiMatteo @kitteryme.org]
Sent: Wednesday, March 09, 2016 8:07 AM

To: Christine Bragg <cbragg@memun.org>

Subject: referencing the comprehensive plan in ordinances

Good morning Christine!
| have another question....

Some Board and Council members raised the question regarding the appropriateness and legality of directly referencing
the Comprehensive Plan in the town’s land use code. Below are the two instances that are being proposed.

My thoughts are that since the state statute expects that at least subdivision in 30-A §4404 Review Criteria (that the
town uses this for site plan and subdivision) requires conformity with the comprehensive plan that referencing it directly
is not an issue and actually would help clarify considering conformity with the comp plan.

Very much interested in your insight on this.

Thanks
Chris

Current proposals:

16.8.11.1 Purpose.

To implement adopted Comprehensive Plan policies regarding the Town's natural, scenic, marine, cultural and historic
resources, land use patterns and recreation and open space, this Article is intended to encourage and allow new concepts
and innovative approaches to housing/commercial development and environmental design so development will be a
permanent and long-term asset to the Town, while in harmony with the natural features of the land, water and surrounding
development. Objectives include:

A. efficient use of the land and water, with small networks of utilities and streets;
preservation of ¢ uous, unfragme open space and creation of recreation areas;
C. maintenance of rural character ieans of preserving farmland, forests and rural viewshedsseapes, anc

w

D. preservation of areas with the highest ecological value;

E. location of buildings and structures on those portions of the site most appropriate for development;

F. creation of a network of contiguous open spaces or ‘greenways’ by linking the common open spaces within the
site and to open space on adjoining lands wherever possible;

G. reduction of impacts on water resources by minimizing land disturbance and the creation of impervious surfaces
and stormwater runoff;

H. preservation of historic, archaeoclogical, and cultural features; and

I.  minimization of residential development impact on the municipality, neighboring properties, and the natural
environment.

16.8.11.6 Standards.

E. Open Space Requirements:



4. Bufferzing. Planting, landscaping, form and siting of building and other improvements, or fencing and
screening must be used to integrate the proposed development with the landscape and the character of any
surrounding development. A buffer not less than 100 feet in depth must be provided along the street frontage
adjacent to scenic roadways, as identified in the Comprehensive Plan and 50 feet in depth for all other public
streets. Where the portion of the development does not abut a street, the side and rear yard setbacks must
include a buffer no less than 20 feet in depth. All or a portion of the existing vegetation may be used in lieu of new
plantings for the buffer area as determined by the Planning Board.

Christopher Di Matteo

Town Planner

200 Rogers Road, Kittery Maine 03904

(207) 439-6807 Ext. 307 / (207) 475-1307 (Direct Line)

cdimatteo@Kittervme.org

You are receiving informaticn from and/or communication with the Kittery Planning Office. Information exchanged may relate to an

item before the Planning Board. The Kittery Planning Board is a quasi-judicial board; THEREFORE YOU SHOULD NOT FORWARD THIS
EMAIL TO THE PLANNING BOARD.






April 28, 2016

Ms. Ann Grinnell, Chair
Kittery Planning Board
200 Rogers Road
Kittery, Maine 03904

Dear Ms. Grinnell:

Due to a prior commitment | cannot attend the public hearings scheduled for Thursday evening so | am
writing to provide a few comments regarding the proposed amendments to Town Code 16.8.11 (Item 1) as
presented in the April 28, 2016 “Review Notes” available on the Town website. In general, | feel the
amendments address important areas of the LUDC needing clarification. It is apparent that the Planning
Board and the Planning Department have spent many hours working on the amendments and it is reassuring
that staff has been communicating with the Maine Municipal Association (MMA) on certain aspects.

While amended sections like 16.8.11.6.1.4 (lines 151-159) include clear and specific standards for buffering at
streets, other amended sections are rather open ended, presenting a challenge for an applicant to
understand and respond to the requirements that need to be met. The attached excerpt (pages 45 and 46)
from the December 2011 MMA publication titled “Manual for Local Planning Boards: A Legal Perspective”
provides municipalities guidance regarding ordinance language that could be considered vague. The Manual
also cites various legal cases in Maine pertaining to the matter. In consideration of the MMA guidance, the
Board may wish to evaluate whether the following sections of the proposed LUDC amendments provide
sufficient notice of what requirements the applicant will have to meet:

e 16.8.11.5.A5 (lines 69 to 74): There is no specific standard regarding the extent to which the
Planning Board could change the total number or lots/units allowed.

e 16.8.11.6.E.7 (line 124): The phrase “...contiguous and unfragmented to the extend necessary...”
could be interpreted very broadly unless more specifics are provided.

e 16.8.11.6.E.7.f (lines 129-130): There is no reference to published documents regarding land that is
“identified as a conservation priority” by the listed groups. Could this amendment as written be
considered an improper delegation of authority?

e 16.9.1.7.A (line 178 to 184): This amendment does not provide performance standards (or a limit) by
which the buffer area can be increased by the Board.

e 16.9.1.7.B (line 186 to 188): This amendment does not provide standards for acceptable noise levels

or the mitigating credit for buffering.
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The Board may also wish to consider modifications to 16.2.2 Definitions. This section allows for, and even
encourages, reduction of the “size” of a road (lines 203 and 204). However, there are no provisions that
allow for reduction of road dimensions under the listed “dimensional standards”, (lines 207 to 209).
Therefore, it appears that a waiver or variance would now need to be granted for a reduction of pavement
width (a dimensional modification which has typically been granted by the Board for cluster development
projects in Kittery).

Thank you for your consideration of these comments.

Sincerely,
A Cere”
. L
/ Jeff Clifford
27 Miller Road

e-copy: Chris Di Matteo, Town Planner
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maintained in the official files of the board. The record is a public record under the Maine
Freedom of Access Act and can be inspected and copied by any member of the public,
whether or not a resident of the municipality.

Effect of Decision; Transfer of Ownership After Approval

It is commonly assumed that a subsequent purchaser of land for which a conditional use or
special exception or site plan review approval was granted previously does not need to
return to the board for a new review and approval simply because of the change in
ownership. However, at least one Maine Superior Court case has held otherwise. Inland Golf
Properties, Inc. v. Inhabitants of Town of Wells, AP-98-040 (Me. Super. Ct., York Cty.,
May 11, 2000), citing a discussion in Young, Anderson’s American Law of Zoning (4™ ed.),
§ 20.02. Until the Maine Supreme Court rules on this issue, where an original approval was
based on the financial or technical capacity of the original applicant, the board probably
should require the new owner to offer similar proof to the board before proceeding to
complete the project under the original approval. It is advisable to include language in the
applicable ordinance which expressly addresses this issue to avoid any confusion.

Second Request for Approval of Same Project

Once an application for a land use activity has been denied, the board is not legally required
to entertain subsequent applications for the same project, unless the board finds that “a
substantial change of conditions ha(s) occurred or other considerations materially affecting
the merits of the subject matter had intervened between the first application and the
(second).” Silsby v. Allen’s Blueberry Freezer, Inc., 501 A.2d 1290, 1295 (Me. 1985).
However, an ordinance may provide a different rule regarding subsequent requests which
would govern the board’s authority.

Vague Ordinance Standards; Improper Delegation of Legislative Authority

It is very important for an ordinance, especially a zoning ordinance, to include fairly specific
standards of review if it requires the issuance of a permit or the approval of a plan. The
standards must be something more than “as the Board deems to be in the best interests of the
public” or “as the Board deems necessary to protect the public health, safety and welfare.”
Cope v. Inhabitants of Town of Brunswick, 464 A.2d 223 (Me. 1983). It also is very
important to have language in the ordinance instructing the board as to the action which the
board must take. It is not enough merely to say that the board must “consider” or “evaluate”
certain information. Chandler v. Town of Pittsfield, 496 A.2d 1058 (Me. 1985).

If an ordinance gives the board unlimited discretion in approving or denying an application,
it creates two constitutional problems. It violates the applicant’s constitutional rights of

equal protection and due process because (1) it does not give the applicant sufficient notice
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of what requirements he or she will have to meet and (2) it does not guarantee that every
applicant will be subject to the same requirements. It amounts to substituting the board’s
determination of what are desirable land use regulations for that of the legislative body
(town meeting or town or city council), where it legally belongs. The courts call this an
“improper delegation of legislative authority.” Legally, only the legislative body can adopt
ordinances, unless a statute or charter gives that authority to some other local official or
board.

It is not legally permissible to include a review standard in the ordinance which requires a
board to find that a project will be “compatible with the neighborhood™ or “harmonious with
the surrounding environment.” Compare Wakelin v. Town of Yarmouth, 523 A.2d 575 (Me.
1987), American Legion, Field Post #148 v. Town of Windham, 502 A.2d 484 (Me. 1985),
In Re: Spring Valley Development, 300 A.2d 736 (Me. 1973), and Secure Environments, Inc.
v. Town of Norridgewock, 544 A.2d 319 (Me. 1988). A standard that requires a board or
official to determine whether a development “will conserve natural beauty™ has also been
declared unconstitutional. Kosalka v. Town of Georgetown, 2000 ME 106, 752 A.2d 183.
Compare, Conservation Law Foundation, Inc. v. Town of Lincolnville, 2001 ME 175, 786
A.2d 616. The court has upheld an ordinance review standard that requires a determination
that “the proposed use will not adversely affect the value of adjacent properties.” Gorham v.
Town of Cape Elizabeth, 625 A.2d 898 (Me. 1992). A shoreland zoning ordinance provision
requiring a board to find that a proposed pier, dock or wharf would be “no larger than
necessary to carry on the activity” has also been upheld, Stewart v. Town of Sedgwick, 2002
ME 81, 797 A.2d 27, as has ordinance language requiring a finding that a pier, dock or
wharf would not “interfere with developed areas.” Britton v. Town of York, 673 A.2d 1322
(Me. 1996).

If a court finds that an ordinance does not satisfy the tests outlined in the cases just cited, it
generally will hold that a denial of an application by the board under the deficient portions
of the ordinance is invalid. The result is that the applicant will be able to do what he or she
applied to do in the first place, absent some other law or ordinance which controls the
application and provides a separate basis for review and possible denial. Bragdon v. Town of
Vassalboro, 2001 ME 137, 780 A.2d 299. Therefore, it is important to have local ordinances
reviewed by an attorney or some other professional familiar with court decisions and State
law to determine whether those local ordinances are enforceable.

Sorting Out Which Board or Official Has Jurisdiction Over Which Part of a
Project and at What Point in the Process

The board should look carefully at the administrative procedures and appeals procedures
found in the ordinance and statute (if any) governing its review. Often, the steps which an
applicant must follow to obtain the necessary planning board approval, building permit from
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RECODIFICATION - ORDAINMENT - 07/26/2010

(With amendments Ordained 9/26/11; 1/23/12; 5/30/12; 924/12; 3/25/13; 6/10/13; 1/27/14; 1/28/15; 9/28/15;10/14/15;10/26/15)

Table 1 - Chapler 16.8, Article IV

Tuma_az AND CONSTRUCTION STANDARDS FOR STREETS and PEDESTRIAN WAYS

Page ONE PUBLIC STREETS PRIVATE STREETS
; Commercial Light
Design and Construction Arterial Secondary Primary Secondary Minor
Industrial Mixed Use Class Il Class || Class |
Standards Highways | Highways Developments Collectors Collectors Streets
Average Dally Trips (ADT) ”n..u“ i w."__u. - ADT and Peak 201 to 3,000 | 201 to 800 35 to 200 72t0 800 | 35to0 71 12t0 35
Street Width Design: Same
. , standards v .
a. Right-of-way 60 60’ 60 S——— 40 40
b. Travel Pavement 22 2z 20 streets 20 18’ gravel
c. Sidewalk/Pedestrian way Strsude b iiis Commercial, light 6 6' 5' ( Hoch y 5 5
classification will industrial and mixed 2' walk side 2 walk side B' 2' walk side s g
d. Paved Shoulder use development(s) g Si sid . Side N/A N/A
generally be affectsd by shall be opp. Side | opp. Side 8' opp. collacinrs,
development rather than . ; , ; ; and minor
e. Gravel Shoulder constructed to no 2 opp. Side | 2’ opp. Side 2' opp. Side both sides | N/A
constructed, and may lass than seconda SR)
require drainage, o, Y [Sidewalk . based on
f. Enclosed Drainage use, trafic safely, and collector standards Sids sidewalk side Not required average N/A N/A
199, e and may be subject rag
impact studies beyond daily trips
g. Parking the scope of this title for to higher standards | one side emergency emergency | ..o emergency | No
Street Gradients: required improvements | 42Pending upon the (ADT)
and/or construction. TEeha AArI calcuiated
a. Longitudinal (Min. to Max) and use(s) intended. | 05% 106% | .05% to 7% 05%108% | gomthe | -05%109% | 1.0% 1o 10%
latest
b. Slide Slope (horiz. to vert.) 3to1 3to1 301 edition of 2t01 2to1
the ITE %o % ® 10 A°
c. Road Crown . . 4" to wWto¥
1/4per ft 1/4" per ft 1/4%per ft Codes. per ft per ft
Cui-de-sac:
a, Street Length to Radius N/A 1,500 1,200 600’ 400
' ! , 50'or 40 X
b. Boundary Radius NA 65 60 50 40 tum tee
2 . , ; gravel 40’ or
¢. Paved Radius N/A 50 50 40 18' X 18'
Yesrcanba Not Not Allowed
d. Second Access Yes - Joekdile Not Allowed
16.8
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13.6.2.15 Mixed Use — Kittery Foreside May 16, 2016
Title 16 Land Use and Development Code Amendments Page 1 of 5

16.3.2.15 Mixed Use - Kittery Foreside MU-KF.

A. Purpose.

To provide business, service, and community functions within the Mixed Use - Kittery Foreside zone and
to provide a mix of housing opportunities in the historic urbanized center of the community and to allow for
use patterns which recognize the densely built-up character of the zone and the limitations for providing

Foreside as a neighborhood center, while promoting economic development of service businesses and
walk-in shopping as well as respecting the zone’s historic and residential character.

[NOTE: The existing section 16.3.2.15.B and 16.3.2.15.C are not being amended]
D. Standards.
1. The design and performance standards of Chapters 16.8 and 16.9 must be met except where

specifically altered in this subsection.

2. Dimensional Standards. The following space standards apply:

Minimum land area per dwelling unit 5,000 square feet
Minimum lot size 5,000 square feet
Minimum street frontage 0 feet

Minimum front yard along:
Government Street east of Jones Avenue including

Lot 107 at the corner of Government and Walker Streets 0 feet
other streets 10 feet
Wallingford Square 0 feet

(Ordained 9/24/12; effective 10/25/12)

Minimum rear and side yards 10 feet
Minimum separation distance between principal

buildings on the same lot 10 feet
Maximum building height 40 feet”

*Except that for buildings located on lots that abut tidal
waters, the highest point on the primary structure of the
building including the roof, but excluding chimneys, towers,
cupolas, and similar appurtenances that have no floor area,
may be not more than thirty-five (35) feet above the
average grade between the highest and lowest elevations
of the original ground level adjacent to the building.
Minimum setback from:
water body and wetland water dependent uses 0 feet

6
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13.6.2.15 Mixed Use — Kittery Foreside May 16, 2016
Title 16 Land Use and Development Code Amendments Page 2 of 5

all other uses (including buildings and parking) 75 feet
unless modified,
according to the terms of
subsection (E) of this

Section.
Maximum building coverage 60 percent
Minimum open space on the site 40 percent
Minimum land area per unit for eldercare facilities
that are connected to the public sewerage system:
dwelling unit with two or more bedrooms 3,000 square feet
dwelling unit with less than two bedrooms 2,500 square feet
residential care unit 2,000 square feet
Minimum land area per bed for nursing care and
convalescent care facilities that are connected to
the public sewerage system 1,500 square feet

3. Maximum Building Footprint.

The maximum area of the building footprint of any new building is one thousand five hundred (1,500) square
feet unless the building is replacing a larger building that existed on the lot as of April 1, 2005.

A. If the footprmt of the pre- emstlng bmldmg was Iarger than one thousand five hundred (1,500) square

M&nd#ed—gégg-)—squamieei- the maximum size of the footpnnt of the new bwldmg may be no Iarger than
the footprint of the pre-existing building.

B. If the footprint of the new building is larger than one thousand five hundred (1,500) square feet, the
width of the new building as measured parallel to the front lot line may not be greater than the width of the
pre-existing building.

4. Design Standards.
Any new building, or additions or modifications to an existing building that:

(1) cumulatively increases the building footprint or building volume by more than thirty percent (30%) after
April 1, 2005, or

(2) is subject to shoreland overlay zoning as set forth in Section 16.7.3.5.1 must conform to the following
standards.

NOTE: This requirement does not apply to the replacement of a building destroyed by accidental or natural
causes after April 1, 2005 that is rebuilt within the pre-existing building footprint and that does not increase
the pre-existing building volume by more than thirty percent (30%).
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a. Placement and Orientation of Buildings Within a Lot.

i.  The placement of buildings on the lot must acknowledge the uniqueness of the site, the neighboring
buildings, and the natural setting. Existing views and vistas must be preserved in the design of the site and
buildings, and buildings must be placed to frame, rather than block, vistas.

ii. Buildings and the front elevation must be oriented facing the street on which the building is located.
The siting of buildings on corner lots must consider the placement of buildings on both streets.

b. Overall Massing of Buildings.

The overall massing objective is to simulate a concentrated use of space in the Foreside zone while
avoiding the use of large, multi-unit buildings. In the interest of this objective, building footprints must meet
not exceed the maximums set forth abeve within this subsection. Larger parcels may be developed but will
require the use of multiple buildings with smaller footprints. The smaller scale of the buildings will allow new
projects to fit in with the existing architectural styles of the Foreside zone.

c. Grouping of Smaller Buildings.

When smaller buildings that are part of one project are placed adjacent to one another on the same lot<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>